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UNITED STATES CIRCUIT COURT OF APPEALS. 

(Fourth Circuit.) 

RICHMOND. 

Lusk's Administrators v. Kimball & Fink, Keceivers of the 

Norfolk & Western Kailroad Company. 

February 7, 1899. 

1. Suits By Foreign Administrators. — When loo late to object to their right to 

me. In the absence of a statute an administrator cannot maintain a suit in the 
courts of a State other than the one in which he qualified, if the objection be 
properly and seasonably made; but the objection comes too late after a plea 
to the merits and the lapse of sufficient time to bar the plaintiff's right of 
action. 

2. Death by Wrongful Act. — Action by non-resident representative — Ancillary 

letters of administration — Amendment of pleadings. The right to recover dam- 
ages under the Virginia statute for death resulting from the wrongful act of 
another, is not confined to representatives of the decedent appointed by the 
courts of this State, but an action may be maintained by the domiciliary rep- 
resentative of the decedent appointed in another State, and, if pending the 
action, he take out ancillary letters of administration in this State they relate 
back to the institution of the action for the purpose of preserving the plaintiff's 
action. The pleadings may be so amended as to show the facts as well at law 
as in equity. 

3. Pleading. — Amendments — Appeal. In the Federal practice, the right to amend 

the pleadings is usually within the discretion of the trial court, and no appeal 
will lie from its decision, but where the question of the filing of a plea, or the 
making of an amendment involves the final determination of the case, an 
appeal does lie. 

Before Goff, Circuit Judge, and Waddill, District Judge. 

Error to a judgment of the Circuit Court of the United States for 
the Western District of Virginia, in an action wherein the plaintiffs 
in error were the plaintiffs and the defendants in error were the de- 
fendants. Reversed. 

The plaintiffs in error instituted their suit in the Circuit Court of the 
United States for the Western District of Virginia to recover of the 
defendants damages occasioned by the death of their intestate in the 
State of Virginia, while in the employ of the defendants. 

The suit was instituted on the 30th day of August, 1895. At the 
October term of that year the defendants appeared and filed a special 
demurrer to the declaration, alleging the failure to show adverse 
citizenship in the plaintiffs, and, the demurrer being sustained, the 
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plaintiffs were allowed to amend their declaration, averring that the 
plaintiffs, administrators, were residents of the State of Tennessee, and 
thereupon defendants pleaded not guilty, and upon which plea issue 
was joined by the defendants. 

At the May term, 1896, the case was, by consent, and at the 
defendants' costs, continued, and at the October term, 1896, a further 
continuance was had, but at whose instance it does not appear. On 
the 20th of May, 1897, the defendants presented a special plea, aver- 
ring that the plaintiffs, administrators, had never qualified as such in 
the State of Virginia, and that one J. W. Mort was the Virginia ad- 
ministrator then, and when the suit was instituted. To the filing of 
this plea plaintiffs excepted, but the court allowed the same to be 
filed, and gave the plaintiffs ninety days within which to file their 
replication. 

On the 7th day of July, 1897, said replication was filed setting 
forth, in substance, that at the institution of the suit plaintiffs had not 
qualified in the State of Virginia, but in the State of Tennessee, in- 
testate's domicile, and that at said time they were the only personal 
representatives of the decedent; that it was true that subsequent to the 
bringing of the suit said J. W. Mort had qualified in the State of 
Virginia as administrator; but that he had resigned as such, and that 
they had duly taken out ancillary letters of administration in Virginia 
on said estate, and were the only representatives of Samuel L. Lusk, 
deceased, and they asked leave to amend their declaration showing 
their qualification in the State of Virginia. 

Upon this state of the pleadings, and upon the demurrer of the 
defendants to the replication of the plaintiffs to plea number two, so 
filed on July 7, 1897, and upon defendants' objection to plaintiffs' 
motion to amend their declaration, showing the taking out of ancillary 
letters of administration by them in the State of Virginia, the case 
was, on the said 7th day of July, 1897, submitted to the lower court, 
and the same taken under advisement, and on the 13th day of May, 
1898, the decision complained of, dismissing plaintiffs' suit, was 
rendered. 

Burrow Bros, and Isaac Harr, for the plaintiffs in error. 

Fulkerson, Page & Hurt, for the defendants in error. 

Waddill, J. (after stating the case as above), delivered the opin- 
ion of the court. 

The learned judge of the lower court (87 Fed. 545) apparently 
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proceeded upon the theory that plaintiffs not having taken out letters 
of administration upon the estate of their intestate in the State of Vir- 
ginia at the time of the institution of the suit, the same could not be 
maintained; that the defect could not be cured by amendment, and 
that plaintiffs, not having qualified in the State at that time, occupied 
the relation of mere strangers to the litigation. 

The fact that an administrator, in the absence of a statute, cannot 
maintain a suit in the courts of a State, other than the one in which 
he qualified, when the disability is properly and seasonably pleaded, 
is too well settled to admit of serious controversy. But the question 
whether in a suit brought by the domiciliary representatives of a dece- 
dent in a State in which they have failed to take out ancillary letters 
of administration, and where defendants have appeared and pleaded 
the general issue, without raising any question as to the plaintiffs' dis- 
ability to sue, such defendants should, eighteen months thereafter, and 
when the plea of the statute of limitations would apply to the claim 
sued on, be then allowed to interpose such a defence, and plaintiffs 
denied the right by amendment to show the subsequent qualification, 
and the right to maintain the suit, is another and a very different 
thing. 

It was virtually conceded in argument that in an equity suit an 
amendment showing the subsequent taking out of letters of adminis- 
tration could be made and the suit maintained; but it was strenuously 
insisted that a different rule existed in the courts of law. Just what 
good reason there is for allowing the amendment in equity and not at 
law, does not seem apparent, and certainly, in a case like the present 
one, where great injustice would be wrought, unless there is some over- 
powering consideration, such a result as would follow ought not to be 
brought about. 

AVe do not think that plaintiffs, although laboring under the dis- 
ability of not having qualified within the State of Virginia at the time 
of the institution of the suit, occupy the position of strangers, or per- 
sons having no interest in the litigation. They were the domiciliary 
representatives, and as such given the right to qualify over others in 
this State, and to be accounted with for the amount of recovery, had 
another administrator qualified. Andrews v. Avery, 14 Gratt. 229, 
240-41; Stevens v. Gay lord, 11 Mass. 255; Swatzel v. Arnold, 1 
Woolsworth, 385. 

They had an interest in the subject-matter of the litigation and a 
perfect right to sue in the State of Tennessee for the same cause of 
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action, could jurisdiction as against defendants have been acquired 
(R. R. Co. v. Cox, 145 U. S. 593; Nelson v. C. & 0. R. R, 88 Va. 
971), and their receipt in settlement of the claim in controversy to the 
defendants would have been an acquittance from all liability. 

It was insisted in argument, and with great ingenuity, that while 
this would be true with ordinary choses in action due the decedent in 
his lifetime, that a different rule existed as to claims of this character 
arising under a statute, in which decedent had no then interest, and 
that only the representative of the State in which the cause of action 
arose could deal with claims of this kind. This does not seem to be 
the correct view, though counsel for defendants presented it with great 
force and ability. The Supreme Court of the United States, in the 
comparatively recent case of Dennick v. Central R. R. Co., 103 U. 
S. 11, virtually disposes of this contention. In that case the plaintiff's 
intestate met his death in the State of New Jersey, and the qualifica- 
tion upon his estate was had in the State of New York, and the suit 
instituted in the latter State to recover damages caused by the negli- 
gent killing of deceased, under a statute of New Jersey, which is strik- 
ingly like the Virginia statute. Mr. Justice Miller, speaking for the 
Supreme Court, says: 

" It is difficult to understand how the nature of the remedy or the jurisdiction 
of the courts to enforce it is in any manner dependent on the question whether it 
is a statutory right or a common law right. 

" Whenever, by either the common law or the statute law of a State, a right 
of action has become fixed and a legal liability incurred, that liability may be en- 
forced and the right of action pursued in any court which has jurisdiction of such 
matters and can obtain jurisdiction of the parties. 

"But it is said that, conceding that the statute of the State of New Jersey es- 
tablished the liability of the defendant and gave a remedy, the right of action is 
limited to a personal representative appointed in that State, and amenable to its 
jurisdiction. 

" The statute does not say so in terms. 

" ' Every such action shall be bought by and in the name of the personal rep- 
resentatives of such deceased person.' . . . 

"The plaintiff is, then, the only personal representative of the deceased in ex- 
istence, and the construction thus given the statute is, that such a suit shall not be 
brought by her. This is a direct contradiction of the words of the statute. The 
advocates of this view interpolate into the statute what is not there, by holding 
that the personal representative must be one residing in the State or appointed by 
its authority. The statute says that the amount recovered shall be for the exclu- 
sive benefit of the widow and next of kin. Why not add here also, by construc- 
tion, ' if they reside in the State of New Jersey ? ' 

"It is obvious that nothing in the language of the statute requires such a con- 
struction. Indeed, by inference it is opposed to it. The first section makes the 
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liability of the corporation or person absolute where the death arises from their 
negligence. Who shall say it depends on the appointment of an administrator 
within the State?" 

The plea to the merits of the general issue in this case unquestion- 
ably admitted the representative capacity of the plaintiffs, and their 
right to institute and maintain the suit. Society v. Pawlett, 4 Peters, 
480; Pullman v. Upton, 96 U. S. 328; Wise v. Getty, 3 Cranch (C. C.) 
292 (Fed. Cases, 17,909); Hughes v. Clayton, 3 Call. (Va.) 554, 
Wms. Exors. (7 Eng. Ed.), 1887-8. 

And the doctrine of the earlier cases in the Supreme Court would 
have been conclusive of the present controversy, as the plaintifiV dis- 
ability to sue could only have been raised by plea in abatement, which, 
under the Virginia statute (Code of Virginia, section 3260, as amended 
February 1, 1898), could not be filed after the defendants had de- 
murred, pleaded in bar, or answered to the declaration or bill, nor 
after a decree nisi, or conditional judgment, at rules. In other words, 
such plea should have been filed on the first rule day after the filing of 
the declaration and the return of process executed, and could not 
thereafter have been entertained. 

In the case of Noonan v. Bradley, 9 Wall. 394, the court allowed 
the defence to be made by a special plea in bar, filed with the plea to 
the merits, three of the members of the court, Justices Clifford, Swayne 
and Davis dissenting on the ground that the alleged disability to sue 
should have been raised b a plea in abatement, and that the rule of 
pleading established in the Federal courts by the cases of Childress v. 
Emory, 8 Wheat. 642; Ventressv. Smith, 10 Peters, 161; Kane v. 
Paul, 14 Peters, 33, ought not to be departed from. 

In this case, while the court decided that a defendant was not re- 
quired to make the defence necessarily by plea in abatement, and that 
it could be made by plea in bar, it by no means follows that such a plea 
would be allowed under all circumstances and at any stage of the case, 
and we doubt exceedingly whether it would have been received in a 
case where its filing had been delayed, after a plea of the general issue, 
for such a period that the statute of limitations would apply to the 
claim in the event of the defence raised by it being successful. In- 
deed, it may be seriously questioned whether such plea would have 
been entertained at all in a Virginia case, where by statute matters of 
abatement can only be taken advantage of by plea filed at the first 
rule day after declaration and return of process executed. Where the 
State statute allows an amendment at any stage of a case as a matter 
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of right, the Federal court will not exercise the discretion to deny the 
right. Nossbaum v. Ins. Co., 40 Fed. R. 337. 

In allowing amendments to conform to the proof, the Federal courts 
will follow a State statute defining a material variance. Liverpool, 
&c. Ins. Co. v. Gunther, 116 U. S. 113. 

A State statute allowing amendments introducing new causes of ac- 
tion, and the State decisions as to what does, or does not, constitute a 
new cause of action, will be followed. Chamberlin v. Mensing, 51 
Fed. R. 511; West v. Smith, 101 U. S. 263. 

Furthermore, it may be said of the case of Noonan v. Bradley, 
that it is unlike the case at bar in a most essential particular, in 
this, that the title of the foreign administrator to the claim sued on 
was disputed expressly, there being, at the time of suit, a local repre- 
sentative within the State of Wisconsin, in whom the claim sought to 
be recovered by the New York administrator vested. The case was, 
in this respect, much like the more recent case of Ins. Co. v. Lewis, 
97 U. S. 682, 686, where the same question was considered, as to 
whether the defence raising the right of an administrator to sue should 
not be made by plea in abatement, and was waived by answer to the 
merits. Mr. Justice Harlan, speaking for the unanimous court, said: 

" But it is further contended that the answer, which relied upon these objec- 
tions to the action, was in the nature of a plea in abatement, and that such 
objections were, according to established rules of practice in the Federal courts, 
waived when the company answered to the merits without first having the court 
dispose of the issue as to Lewis's right to maintain the action. This position is, 
however, wholly untenable. The defence, so far as it impeached the authority 
of Lewis, by virtue of his appointment as public administrator, to collect the 
amount, if any, due on the policy, was in bar, not in abatement, of the action. 
The defence, if true, did not question his capacity as such administrator to per- 
form any of the duties imposed upon him by law. It only insisted that he, as 
such lawfully appointed administrator, had no cause of action against the com- 
pany upon the alleged contract of insurance." 

This language would seem to imply that the court thought the de- 
fence affecting the administrator's right to sue should have been by 
plea in abatement, as the learned justice was careful to make clear 
that the question was not one affecting the administrator's right to 
perform any duty imposed upon him by law, but that he, though law- 
fully appointed, had no cause of action against the defendant. In 
this last case, the public administrator of the State of Missouri, by 
false representations, having been appointed administrator upon the 
estate of a citizen of Wisconsin, was attempting to collect an insur- 
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ance policy due hie decedent's estate by a Maine insurance company, 
the court decided that he had no right to the policy sued on; that the 
deceased never lived in Missouri, never had any estate there, and lived 
and died in the State of Wisconsin, leaving the insurance policy sued 
on among his property in the last-named State, and that the same be- 
longed to the administrator there; in a word, he was attempting to 
collect an asset in the hands of another lawfully appointed representa- 
tive, and that never could have come into his hands. 

Whatever may be said of the right to file the plea in bar, however, 
certain it is, the fact that if driven to a new action the plaintiff's 
claim will be barred by the statute of limitations, is a strong reason 
for not entertaining the plea on the one hand, and, if allowed, for 
affording the plaintiffs an opportunity to amend their declaration, and 
such a course we feel should be adopted, unless in violation of some 
well-known principle or rule of law. Shreffelin v. Whipple, 10 Wis. 
81; Thornton v. Herring, 5 Houst. (Del.) 154; Miller v. Watson, 
6 Wend. (N. Y.) 506. 

" The impediment to the exercise of the full powers of an administrator in a 
jurisdiction foreign to that granting his letters is essentially technical and formal, 
and should not be strained beyond its necessary application." Mr. Justice Miller 
(sitting on Circuit), Swatzel v. Arnold, 1 Woolworth's Koports, 383, supra. 

In this case the same learned justice decided that a foreign admin- 
istrator could sue in the courts of another State before taking out let- 
ters of administration therein, and, upon taking out ancillary letters 
of administration, might by amendment show the fact. He said: 

"In order to establish the position that this matter could not be shown by 
amendment, the alleged incapacity of the plaintiff must be so radical that the de- 
fendants could not waive it, but whenever, in the progress of the cause, it came 
to the notice of the court it would dismiss the suit. This is not the case. The 
objection is to the character of the parties, and had it not been taken by demurrer 
or plea, but a general answer had been filed, it would have been considered 
waived. (See 39th Rule in Equity. ) The case would have proceeded without 
regard to the objection. This is apparent from one or two considerations. It is 
well settled that a voluntary payment to an administrator of the domicile by a 
foreign debtor is a good acquittance to such foreign debtor. . . . This could 
not be done if the administrator's authority, for all purposes, is confined to his 
jurisdiction." 

And to the same effect is the case of Oiddings v. Oreen, 4 Hughes, 
446, 449, decided by his honor, Judge Hughes, some years ago in 
this circuit. 

Chancellor Kent, in the case of Doolittle v. Lewis, 7 Johns. Chy. 
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R. 49, thus treats the question of the failure of an executor or admin- 
istrator to qualify before instituting suit: 

" If the party sues as executor or administrator, without probate or taking out 
letters of administration, the taking them out at any time before the hearing will 
cure the defect and relate back so as to make the bill good from the beginning. 
In a light so merely formal is that omission viewed." 

And, in this connection, it may be said that: 

" In many States .... a subsequent grant of letters of administration 
relates back, and renders valid all acts within the scope of a rightful executor's or 
administrator's authority, and which were in their nature beneficial to the estate, 
or at least such as their parties had no reason to complain of." 7 Enc. of Law, 
193-4. 

The statutes of most of the States are exceedingly liberal in the 
matter of amendment of pleadings, and the State of Virginia is not an 
exception to the rule, and the Federal statute on the subject, section 
954 (Rev. Stats.), is very broad in its terms, and, like the Virginia 
statute, was manifestly intended, as far as possible, to prevent a mis- 
carriage of justice on purely technical grounds. 

The courts, Federal and State, have had all phases of the question 
of the amendment of pleadings frequently before them, and it may be 
said that the decisions generally are favorable to a liberal construction 
of the statutes authorizing amendments, and to prevent the operation 
of mere technicalities tending to defeat the ends of justice. 

In Maddonv. Thon, 60 Fed. R. 220 (Circuit Court of Appeals, 8th 
Circuit), an amendment, to show adverse citizenship between the 
parties, was allowed after judgment. Such amendment, as it was said 
to be in that case, being one of ' ' vital substance. ' ' 

In Chapman v. Barney, 129 U. S. 677, the suit was originally 
brought in the name of the "U. S. Express Co.," alleged to have 
been organized under the laws of the State of New York, against 
Henry B. Chapman. At the succeeding term of the court, upon 
plaintiff's motion, leave was given it to file an amended declaration, 
and to change the action from assumpsit to trover. The plaintiff 
changed the declaration to make it, in lieu of the original, read 
"Ashbel H. Berry, president of the U. S. Express Co.," a joint 
stock company, etc., which is authorized by the laws of the State of 
New York to maintain and bring suits in the name of its president, 
etc., against said H. B. Chapman, etc. Upon an appeal to the 
Supreme Court, the first error assigned was that " the court erred in 
permitting a new sole plaintiff to be substituted for and in the place of 
the sole original plaintiff." 



1899.] lusk's admes. v. n. & w. e. co. 739 

The court said : 

"We do not think the first assignment of error is well taken. Amendments 
are discretionary with the court below and not reviewable by this court." 

In MeAleer v. Clay Co., 38 Fed. K. 709, a foreign administrator 
brought an action at law in the Federal court in Iowa, without having 
taken out ancillary letters of administration. The question of his right 
to sue being raised, he took out such letters and amended his declaration 
to show that fact, and upon a motion being made to strike out such 
amendment, it was denied, the court saying: 

" It cannot be questioned that, under the liberal provisions of the Code of Iowa 
the Supreme Court of Iowa has sustained changes in the parties plaintiff and other 
amendments which in principle would seem to justify the court in holding in the 
present case that the action could be maintained." 

In the case of Wells, &c. v. Stomback, 13 N. "W. Eep. 340, referred 
to, the Supreme Court of Iowa said : 

" We are asked whether the plaintiff, having commenced the suit in the name 
of Washington township, could amend the petition, making the clerk plaintiff. 
In West Bend v. Munch it was held that a township did not have the legal capacity 
to sue. This being so, it is claimed there was no plaintiff named in the original 
petition, and, therefore, none could be substituted; that an amended petition 
could not be filed because there was nothing to amend. But we think, where 
there is an appearance to the action, and the defendant tests the right of the 
named plaintiff to maintain the action by a demurrer, and the latter is sustained, 
the name of the proper parties plaintiff may be substituted in the action by an 
amended petition. . . . The defendants could make their defence in this 
action as well as in the new one, and they could not have been prejudicially 
affected by the amendment. The right to make it, we think, existed." 

In Btiel v. Transfer Co., 45 Missouri, 563, the mother of a minor 
instituted suit to recover damages for personal injuries to her child, 
and eighteen months thereafter Samuel F. Buel was introduced as a co- 
plaintiff by amendment of the petition. The statute of limitations 
having accrued before the filing of said amendment, the court said: 

" Where the amendment sets up no new matter or claim, but is a mere varia- 
tion of the allegations affecting a demand already in issue, then the amendment 
relates to the commencement of the suit, and the running of the statute is arrested 
at that point." 

In Lilly v. Tobbin, 15 S. W. Eep. 618, the Supreme Court of the 
State of Missouri held that where an association, incompetent to sue, 
brought an action in the name of the association, that an amendment 
should be allowed substituting certain of its members as plaintiffs, and 
that it introduced no new cause of action, and related back to the com- 
mencement of the suit for the purpose of preventing the bar of the 
statute of limitations. 
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In Hines v. Rutherford, 67 Ga. 606, a suit having been instituted 
by one as heir-at-law, an amendment was allowed making it a suit by 
him as executor, and the amendment was held to relate back to the 
original suit, and not to be barred, as the original was not barred. 

In Henry v. Roe, 83 Texas, 446, the plaintiff having qualified as 
executor in the State of New Jersey, instituted suit in the courts of 
Texas, and was allowed, subsequently, to amend his declaration, show- 
ing that he had taken out ancillary letters of administration in the 
last named State. 

In Smith v. Peckham, 39 Wis. 414, a suit was instituted by a for- 
eign administrator before filing letters of administration within the 
State, as required by the laws of the State, and the court held the 
pleading could be amended showing such fact and the suit proceeded 
with. 

In the U. S. Ins. Co. v. Ludwig, 108 111. 514, a suit was instituted 
by the assignee of a life insurance policy, instead of by the adminis- 
trator of the estate of the insured. Subsequently and at a time at which 
the right to institute an action to recover under the policy had elapsed, 
an amendment was allowed substituting the name of the administrator, 
who quahtied subsequently to the institution of the original suit, for 
that of the assignee of the policy, and a new count was added setting 
out the cause of action in his name. The court held that the amend- 
ment related back to the commencement of the suit, and that the 
statute of limitations could not be invoked to defeat the action; that 
the substitution of the party having the legal right to sue, instead of 
one improperly named as plaintiff, was in no sense the commencement 
of a new suit, and that, so far as the defendant was concerned, the 
suit would be regarded as commenced at the time of the original issu- 
ance and service of process. 

In R. R. Co. v. Cox, 145 U. S. 593, 604, in an action to recover 
damages arising from the loss of plaintiff's intestate's life while at- 
tempting to couple cars ' ' by the defective condition of the cross-ties 
and of the roadbed," an amendment was allowed averring that the 
injury occurred, also "on account of the drawhead and coupling- 
pin not being suitable for the purposes for which they were used," and 
this was permitted, notwithstanding the fact that the limitation of one 
year had passed. The court stated that it was not disposed, by tech- 
nical construction, to hold that the second count alleged another and 
different negligence from the first. 

In Smith v. R. R. Co., 56 Fed. R. 458, in an action to recover 
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damages for the loss of life of plaintiff's intestate, alleged to have oc- 
curred entirely by reason of the employment knowingly of an incom- 
petent engineer, the United States Circuit Court of Appeals, for the 
Eighth Circuit, after the statute of limitations had accrued, allowed an 
amendment averring that the engineer was negligent, and that he and 
the deceased were not fellow-servants. 

The defendants in error insist, in the face of these authorities, that 
the law is with them, and that judgment of affirmance should be en- 
tered for the reasons, first, that the State decisions referred to are the 
result of local statutes of the States in which they were rendered; 
second, that in the cases not so controlled, where amendments of the 
kind here contended for were allowed, that the persons in whose 
behalf the amendments were made actually had the right to maintain 
the suit at the time of its institution improperly in the name of another ; 
and, third, that the question of amendments of pleadings, being one 
within the discretion of the trial court, its action, on that account is 
not subject to review here. 

We are not prepared to admit the correctness of either of these con- 
tentions. While it is true some oT the decisions quoted are affected, 
more or less, by State statutes, they were not so to any considerable 
extent, and in scarcely any of the States were the statutes on the sub- 
ject more liberal than those in the State of Virginia, where, even as 
against a defendant, if a suit is brought in the wrong name it may, 
within one year from the determination of this fact, be reinstituted in 
the right name, the time lost by the wrong suit not to be counted in 
the run of the statutes of limitations. Code of Va., sec. 2934, as 
amended by act 8th February, 1898. 

Conceding that the plaintiffs do not occupy the position of strangers, 
or of persons having no interest in, or anything to do with, the dece- 
dent's estate (as was the case of Pearson v. Fidelity & Casualty Co., 
84 Fed. K. 760, relied on by defendants in error), and that they 
were the real beneficial owners of the claim in suit, entitled to sue for 
it themselves in the State of Tennessee, and to be accounted with for 
the amount of the recovery, had another administrator qualified, and 
with the right, over all others, to take out ancillary letters of admin- 
istration in the State of Virginia, then, we think this case undistin- 
guishable from the cases of Chapman v. Barney, 129 U. S. 677 ; Mc- 
Aleer v. Clay Co., 38 Fed. K. 709; Wells, &c. v. Stombach, 13 N. W. 
Rep. 304, and Ins. Co. v. Ludwig, 108 111. 514, and certainly the 
right of amendment is strongly sustained by courts of last resort in at 
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least five of the States of the Union and the Federal decisions, here- 
inbefore named. 

That the right of amendment is one usually within the discretion of 
the court from which an appeal will not lie, is not controverted; still 
we apprehend that where the question of the filing of a plea, or the 
making of an amendment, involves the fiDal determination of the case, 
as here, that there can be no doubt of the right of appeal. In Chap- 
man v. Barney, supra, the allowance of the amendment simply 
involved the trial of the case on its merits, and from the final deter- 
mination of which an appeal could be taken, but had the right of 
amendment been denied, and the suit dismissed, then the appeal would 
have been from that final action of the court. 

Our conclusion is that upon the filing of the replication to the plea 
raising the question of the right of plaintiffs to sue, that the amend- 
ment, asked for by them, showing their qualification as administrators 
of decedent in this State, should have been allowed and the case pro- 
ceeded with on its merits to its final conclusion, and not dismissed, as 
was done; therefore the judgment of the court below will be reversed, 
and the case remanded to that court, with instructions to proceed 
therein with the trial in accordance with the views herein expressed. 

Reversed. 

NOTE. — The opinion in the principal case discusses several questions of gen- 
eral interest, and seems to be well supported by authority. While many would 
hesitate to assent to the substitution of one sole plaintiff for another sole plaintiff 
and the conversion of an action of assumpsit into an action of trover, as was done 
in Chapman v. Barney, 129 U. S. 677, cited in the opinion, yet on the question of 
waiver, the main point in the case, few will dissent from the conclusion of the 
court. In addition to the authorities cited by the learned judge, the opinion is 
in accord with the principle announced in two recent Virginia cases. In Orr v. 
Pennington, 93 Va. 268, it was decided that " a petition for an appeal is in the 
nature of a pleading and should state clearly and distinctly all the errors relied 
on for a reversal of the decree. Otherwise the appeal, if granted, should be dis- 
missed. But a motion to dismiss for this cause will not be granted after the lapse 
of more than three years, when the right of appeal has become barred by limita- 
tion." In Va. Fire & M. Ins. Co. v. New York, &e. Co., 95 Va. 515, it was held 
that " a writ of error will not be dismissed for informality in the appeal bond 
where the defendant in error has -had ample opportunity in which to object to the 
bond, but has delayed doing so until it is too late to give a new bond, or to award 
a new writ of error. The objection will be deemed to have been waived." 

In each of these cases, as well as the principal case, the objection would have 
been good if seasonably made, but was deemed to have been waived by the delay 
in making it. Courts do not favor such objections when to sustain them would 
probably cause a failure of justice. The whole opinion in the principal case is 
interesting and well worth reading. M. P. Burks. 



